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la the Supresae Coart of the Ha-- j sign port to wit the port of San
waliaa Islands la Banco Oct 1 Francisco in the State of California

ber Terra 1SSS

Is ts itirriES or the ArrucvrRVc were not their sail arrival sad
or Ak Hex ok sssxuc of AEax Nbs
jlxd Ah Yr rk a Ware or Ha
ssas Ooefcs

sxroxx fSKvc- - xseiirrBcivcc

CKf j detention as

Ofimim if At Gtmt Prttitm J
Me JoSCTCX DOLS DfcSSEiTISS

This is an snpei froei decision
of the Caf Justice ordering thst
Man Nun sod Ah Yin two Chinese
on behalf whom sn spplicatioa
for writ of tmym bsd been
msde rEaded to the custody
of the Marshal until tbe steamship
Australia sbooki be gxin in port

From this deciaoa an appeal was

lie circnmstsaces trader which
the matter auae before the Chief
Justice are as follows

On tbe 2fch Etoatabar 1SST s
was passed to coca into sect oa tbe
first dsy of Mrch 1SSS to rega
kite Chiaese iauaigratioa

Secttoas 2 sad S of the htw read
s follows

Section 2 Frota sad after tbe lit
dsyef March A D 1SSS ac vessel
coming froc parts beyond theHa
vsiinT Islands shall be allowed to
lad Chinese at sar port in this
Kingdom unless said Chinese sre
Troied with permits to enter tbe
KiSdoca graated signed sad seied
br tbe Miakter of Foceigu Airs of
tbe IliTrsiias Kiagm cader
sid snbjec o regahitioQS to
be prepared od pobHsbed bv
biss bj-- sad tnth tbe eooseat
ef tbe GibtDet Cooaefl ex ¬

cept as hereinafter tcoTided sod
eicepdag all Cluaese to whoe or
foe vbocj penaissios to eater tbe
Engdae has heretofore beea grsat

as sbU be boKa bv tbe records
of the oiaee of tbe iGaister of For¬

eign ASsirs
-- SecrkittS If aajraastsrof aves

ei shaii fead or attempt to ad aav
Cfeiaefe vrithoct socfc peccsit as
sforesssd be shall be Hsbfe oe
Tictkic to a peaaltj of tfo hcadred
doikrs foe eeea Cluaese naiaviullj
laaded r attempted te belsacecL
and sccii passenger laaded or at
teptirtg to Jad-- shall be liable oe
coavkooe to spaBaitvof Sftj ktf- -
iars taezasteroc secsTessel
shall be coesrifei to reeabarisai II

Chinese as raav hai nniawxaBv
feaddaad ores his aecfector re i

rcssl so to oo atter noaaeetios or t
tJfee Minister of Foraiga ArTairs be
shall liable on eoaviccioB to a
penahy of fo haadred dors or to
irnprtfacmen for a term sot exceed
ing thirty cjsJ

0 the 2h czr Jaly fet tbe
stearsship Acstraas arrived in the
poet of Hbaotelo the aaceBaats
insrceiseoeecs Tbesacelia3t3Ian i

Xes hsviag a passpxt or pansit
the folkmiac for
-- 2VOTS2B
Pj5sscr Issued bbgst she reccfe

tkes of Mircfe L1SSL eoatrol
Sag the issigratiac of Chinese
iao tbe Haasrh Kiasdes

FoEssay Cgrtes Hopwynr i
MsyLI

Fiarisaoiri is hereby s22ted o
Gtoe Saagksely raaeiag- - as Hiia
isEHikxcse the T Iysdo HaiaiL
tt eetartbe pacts d thisiBgdoa
ec hfe resgra froea Ory

J S Wise Secretsrr
This Desscon r ass fc erreced f

C3 to the Ccstosss aatbecijks br th--
iarider oc arrival at aay pan of this

0 tse baci as tbe foHosirri--
descseeKat srith the seel of tiaeflE- -

-Yke BocgKoiulQcii Jeae 1S5S
fkx- - J Ecffl Jrsis HawaisEr Coessl
GeBsaU

The apprSarst-- Ah Yi- - hai a ft --

2sr pesspest grasSed to AchoggT
Tb Ccstecss sotaocsies pceveated

tfee apg4tts free feadiBg aaa so
rxssifed tfea raasss of te AEstraha

Cte tfee Skh of Jdjy Ah Eia ce
tsaood tae Ceief Jesace oa tefcaSf
of the spilaats for s rk of Sfcw

Tfeai ths sasd V Xoe sad Ah
Tn are crffysrfslly aa wajEsciy re
strssBcd their Jiberrr bv H C
Wsas5irlrr Brt ri rfl ira Ti rrwrt

saac sseam vessel
ttThffit rgftJaBarssirapaaS aad te

arispjcsoda iaferosssae zs
fcefcef trers thast the preeeadai czsse
cf soeh restrakat fe tha she said
Man XesaadAhYiEaadpressec
rffy ggrts or pjermiss for esaeriaetg Kig whseh - tirec esed
before tfear pKseESasieG of the
saraa

ThtJ recEfflMr is isfernard asd
bsaWires that said V Xes arad Ah
Tiri rat restrasned br Tirtse uf
asy warrari or cchsr pcco55

Tee Chief Jesace sssEd tee writ
asi apcoBEtei the rrt cay theSst
057 as 5sff a no ice she hearmg
Tise apSaats were pre5asiiB

Ccsrt srkl a refers prepesel bj
tsrr CGcnseLwas kd byCapcaEi
Estadlrtte taat he fass she wfshiE
asd ITrn Xcn ari Ah lis in his

cssSocr by Tires asiardi the
GScCter Gssaral of the psirt f 1- -

tctssy GeEenri ta fee osrifal was
szxegreti ffnd fSaia seppfecauazy
retorts wrjereer 27rxsi the
apdnxzfe wse LrsSy dasnadbr
CsaiT Hsnttfefite
5- fine sad V- i- aadASi Yin
are Gsrass Tsfehsri te rnaGssjr of

oq board the steamer Australia
iTht said Man Nun and AH Tin

unon

Iw

not now provided Ttith any leirsl
ponait or other suScieat suthorny
to enter this Kindoui as provided
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petitioner was and is owing to the
refusal of the Customs oSker of the
Hawaiian Govemraaat to permit said
respondeat to land said iTan 2un
and Ah Yin upon Hawaiian soil

As the Australia was to sail at
neon the Court with the concurrence
of couaseL adjourned the hearing
until the Sd Aucust and admitted
the anpeBants to bail in the sum of

5TOeach- -
At the hearing it appeared from

the evidence of Man 2sun that nei¬

ther he or Ah Yin hsd previouslr
been in this Kingdom and that they
pcrchased the said passports from
some Chinscian in the orSco of the
Hawaiian Consul at Hongkong for
the of 2S each

i Tbe Chief Justice allowed the suf
ficiency of the supplementary return
made by the Attorney General and
reeiaaded the appellants to the cus¬

tody of the Marshal until the return
of the Australia

An appeal was tsiea and with the
eenseat of the Attorney General the
appellants were admitted to bail

the Cocsr By the law in
qoestioa it appears to us the Legis
lature has clearly expressed its in
tention to prohibit the landin- - of
Chinese in the dnsdom excepS in
the esses specially provided for

It is coctenaed that the appellants
Rre detained in custody without
warrant or dee process of law

Tbe statute provides that
-- The Collector General or iny

Collector of Castors shall have the
authority to detain any person de ¬

tected ia or reasonably suspected of
a violatioa of snv of tbe ororlsions
of this Act and to hold him until a
warrant of arrest can te obtained
aad it is urged that the Colkctor
Geaeral had no asthority to order
the detention of the appellants ex
cept for a tin neeessary to procure
a for their arrest

Bet aeiiaer the Collector General
or the Government is bound to pro
ceed agaiast persoas arriving irt ves¬

sels in the manner of these appei
Isats The v may take soeh sten as
rasy be necessary to prevent such
persoas tencissr lAcerwise the
sbo sroiw xati iritHs of tbe lair
airfst be oefested bv the aBthorities
AViitr sect cersocs from the vessel

and chsrsiog them with attempting
to fcano ior wtach s penaity ot iury
daiiars code be iaBieted The ea--
forceiseat of sech a rise would not

f eeter the hrrr of soeh prohibited
Ipersons

11 raav tecoeceoea taat tae return
raade by Gspcsin Hoodlette is in it
self not sascieBt to jestify the de
testiou of the appellants But we
mast lookat thecireBrrtaaces under
which sccaretHrn was raade

The application for the writ wes
raade oa the ere of the decertcre of

i theTssseL
TTe caa well understand that the

Gotain would be desirous of relieT- -
I inghiraself frosthe necessiry of tak

ing- tbe apcellants cecx ano woexi
fee gkd ofthe chance of having the
appefmts released under the writ
Tbe reccrs wse tsreoered br tisear
refiEsts counsel and expressly
scss that the aapSsats were held
wiihoot any process or warrant

To alios-- the discharge of she ap
cellaats eraser stxh etrcessstances
wocM reader the pcecess of this

a KSftrj for hKi T iJr
t of vessels to eTade the pcorsaoes of
the law wkh impenhy

The sepfeaeassry reters sade bj
the Attomey Gseral pefs the whole

L Eaattar is issue and we have to de--

eide whether the facts stsied iascch
I retara are astioent jestiffttioB for
I the dfisenaoe of the asceHanLs and
whether at the tmse of the ssstacs

f of the writ thgv were deif ed uryfr
dee prcxss ef law

nan is Essarjs ov aaonentv- - or
die precess of law For ssswer we
ssay refer t Herd oe Srfiai Cnct
p 4sR-- aad Grch oe Swaw Gryu
bei2 ami tbe actheritfes there
citec
Froos authxEisssc3C23enc- -

-- - - - i - - riv T3 mt r
stccri vesfei AasrraSa oe basrd of i jj u v u i i

Keres

i

warraat

Cocrt

I

I asesfesEstr lawfsl w trraafi or rscceed--
rnr E rt hm s trari est fc t
arrested and s prccsedisg Bd
rarsr etcser is c xa osr uz rsw Tnic
ogs warrant

The Ijrcailarre in exsrefe of its
adodbced rjgSsLas thoszat iS to
psrohSbct the rrrr of Chfeese in
sS Kr1igW exeest is certain
eases wbyfa co tx apply to these

pceKanss- - Asd it is the daty of
tis Cosrt to grre ecsrr to this les
jferiow whosr cssaasssgizs pof
arr or wisdoe

Wv entrust 53r of arrr rirfwrr
warrasficraasriryin bw than the
eineas eErtEssLtor thel irgisiatiire
TKKais ss eoesatcacesl y4s for
biMfg the isrjEiagof CHrese wkh
xs p233t- - aad we are toesd to
frrjffi shas ce Govemrasi had by
iss efers fwf aBthooty to prersfc
the kadis of rarohibirefi persocs--

EefeScwho has susBirescaetfi2Er bksc tee stecas of this rTrrydeca
ta hsK thec tfeai receEiice aad ir tnrtrycaaceof spxfhadT
rkrrcs2sarea3222Sf to Bocify aai dirart tsetsistss of l

process cc warrsaa cebaEaasssaSpceTa6 Sfeess

xbsCaagJssae ggfeani fgg- - Afc r zzznz exvtrrz xae saw nsrzcs rrs

he
-- srs5rB2CH2

sum

Ir

war--

rxs3ti eaKBs Ep3Q tne slskes ot
TCSsels fer ttTfrig ssrfs p3secsi1
teacKs tfser disy to 3222 thesa
oc bciETi2r ssrh dscsaoc is is
ecr tsgesscc bj ss yj- - aad
ccotess c Jrw

We sctsefinre eyrff fibe erosa
CazteXSTQLcftsEsnscf ISTfszd osr the azpeSase to be re--

fiserefbefere refers isA 1JzfiTtmg ta fcfcgasaxygf tfeeT fzr
sa3 See rn arrriai f gW as direafed tnr tee f Jcs- - i
iSts rxstcf Wrwik frcEsafcftac-
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Paul Neumann for appellants C
AY Ashford Attorney General for the
Crown

Dated Honolulu Oct 22 1SSS
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It appears from the records in this
case that on the return day of the
writ July SlsK H a Houdlstto tho
respondent the appellants their
counsel and the Attorney General
were present in Court The respond¬

ent riled his return to ihp writ and
the Attorney General tiled a docu ¬

ment entitled Supplementary re ¬

turn by the Attorney General and
prefaced by the following para ¬

graph uAnd now comes C AY

Ashford Attorney General of the
Kingdom and oa behalf of the Ha ¬

waiian Government by the leave of
the Court makes this return supple¬

mentary to that made herein by H
C Hondleite the respondent named
in said writ From this it is clear
that the Attorney General intervened
in the case in his omcial capacity
By Section 19 of the 2Tam ijerptu
Act he is authorized to do so only
when the petitioners are imprisoned
on a criminal accusation which is
not the fact in this case Section IS
which allows third parties interested
in the detention to be heard evi-
dently

¬

does not intend to include he
Government it being provided for
by Section 19 already referred to I
am able to concede however that a
fair argument may be made upon
the wording of Section IS in favor of
the risrht of the Government to be
heard But if the Attorney General
is properly in Court he is not an
thorired thereby to file a return he
is merely there at most to be heard
and possibly to pat m evidence
The statute is explicit upon this
point The person to whom the writ
is directed shall make the return
and it shall be signed by him and
sworn to unless he is a sworn public
oEicer mating the return
omcial capacitv which

in His
can onlv

mean a public ofScei to whom a writ
of iaiou oMTttet is directed t moreover

J the Attamev GeaeraTs return is nei
ther signed nor sworn to it there ¬

fore seems proper to leave it out of
the consideration of the case alto ¬

gether
The return by Captain Houdlette

was explicit according to the require ¬

ments of the statnte which are that
a rvrson to whom the writ is iii--
reeEed shall state first whether he
has or has not the psrtv mentioned
in the writ in his custody second if
he has he shall set forth the author
ity the lime and the csnse of the
tae imprisonment witn a copy or
any process or warrant under which
the pany is detained The return
states that he has the within
named Man Xan rt Ah Yin in his
custody by virtue of an order of the
Collector General of the pert of Hb
solalc who has ordered respondent
to bold them that respondent dees
not know the cause of such restraint
anfi dees not hold them under anv
process or warrant This return
upon being filed became evidence in
the case by the prorisioas of the
statute Testimony was taken by
the Coart which in no wise rebutted
the return nor was in any way re--

spoestTe to iL The gist of the evi-
dence

¬

was that the prisoners had
never been in the Hawaiian Islands
before that they had purchased per
mits at the Hawaiian Consulate in
Hone Komr which had been orisirt--
sBy issued to other Chinamen and
that thse permits had been tio by
the Hawaiian Consuls at Hong Kong
and San Francisco

The qcesaoa which most decide
this case is was the imprisonment
by Captain Houdlette of the pris-
oners

¬

on board the steamer Austra ¬

lia legal If the proper answer to
tzns ccesaon is an amrmatiTe one
the order appealed from most be
sustained if a negative one the ap
pellants are enrf ilfti to be din ha rged
Kurd on 5a Crsmt 233

I acree with the rasjerirr of the
Court ihst the Hawaiian Legisla ¬

ture T the right to enact laws not
incossistect with our treaties pro
hibttmz foreigners from entering the
countrf bet the mere easctasest of
a jsbMbitHjn Cc bs not authorize any
oee or even asyoSeer of Govern
ment to cam ir into enect Per
SQQSi EbiS ii lfL

ofsacrea imrortsnce
Eci tolerate interfsenee wish it by
volunteers however zealous zsd
petrietic ther rsotives may fee It
is guarded by cocstitQjcal and
statutory erftrsaearg which are the
rerciH3a and the fruit o csturies
of sireggle It msj ceIj be Ie--

rrmgeci oy ens gscs t is
person puy be resiraiEed of his lib¬

erty by fera precess nadsr s crim ¬

inal aqpssatioQ for the perpose of
the trial of sees aacusanos zuH he
EST be by kgal process
trees cocTJeaon of z erhainai of--

f2e2tfee actfiiaized pctiihmeat
thereof bd nowhere is it alknred
ihitcee hssM be restrained of bis
liberty whheci process of law or
ir3T2isaei es a pensfeiseet for 2a
afecse without due trial aad coa--

rsSsss Oa saea seese
The fofiowicg are same of the ea

sescKsts of ocr iac the
rxececsaes of the rhrhi of personal
Serty- -

cZsss rseasfcs- - of scesttr has
rJa to be protected m the esjoy
Eeei of bis fife liberty sad prop¬

erty Eccarcins to feK-- Conet
I Art Ill- -

Ao pesoc sssi - he
2eprfTlGf Eferhlerryor ptnjeny
a3dseOBCcasof fey Coast

ps33n shaH he sabfgdr to

452 dee ssi legs easriexkis thereof
an-- a em ta garzsg jenssseaae 01 ice

Sb psscnt ahsS be hOd in 22- -

15WET C5 ETTf CnTTiP CST ex--

KSSS3I

icopt iii enses of impeachment or for
within thi jurisdiction of n

Police or District Jnstice or iu sum ¬

mary proceedings for contempt un¬

less upon indictment fully and
plrauly describing snch crimp or
oflensc aad lw shall have tho right
to meet tho witnesses who aro pro-
duced

¬

against him faco to face to
produce witnesses and proofs in his
own favor and by himself or his
counsel at his election to examine
the witnesses produced by himself
and cross examine those produced
arainst him and to hn fnllv hoini in- - -

his own defence Const Art 7
uXo arrest of any person shall bo

made without first obtaining a war¬

rant or other process therefor from
some magistrate except in the cases
in this chapter hereinafter pro¬

vided Penal Code Chap 49 Sec
1 The following are the exceptions
to this rule 1 Where one has
committed an offense and shall en-
deavor

¬

to escape he may be arrested
under a verbal order of a magistrate
or without such order if no mngis
trato be present 2 One in the act
of committing a crime may be ar-
rested

¬

by any one without warrant
3 AVhen a crime has been commit-

ted
¬

persons near the place under
suspicious cirenmstances mav bo ar
rested without warrant i Officers
of justice in a seaport or town may
arrest persons without warrant upon
a reasonable suspicion that thoy
have committed or intend to commit
an offense 5 Officers of the police
or customs may without warrant
arrest persons charged with or sus-
pected

¬

of smuggling 6 Any col-
lector

¬

of customs has the authority
under Section 10 of the Act of ISSY
to regulate Chinese Immigration

to detain any person detected in or
reasonably suspected of a violation
of any of the provisions of this Act
and to hold him until a warrant of
arrest can be obtained

The appellants were at the time of
their detention as fullv entitled to

I the protection of these enactments as
any other persons within the King-
dom

¬

inasmuch as by coming within
Hawaiian their persons
and propertv became subject to our
laws Civil Code Sec 6 -- The
privilege of iabtat crput belongs
to all men Const art 5

The respondent not an officer of
the Government deprived the appel
lants of their liberty under un order
of the Collector General which order
made no criminal charge against
them as we learn from the return in
which the respondent says he does
not snow tne cause or sucn re- -

straint f so far as the Court is in--
formed it was merely an arbitrary
order to the respondent to detain
the men without giving any reasons
therefor The Collector General is
authorized by law to arrest without
warrant persons charged with or
suspected of smuggling for purposes
of examination by the Court having
jurisdiction thereot Civil Code
Sec 656 He is also anthorized by
the Act to regulate Chinese immi ¬

gration of 16S7 Section 10 to de¬

tain any person detected in or rea¬

sonably suspected of a violation of
any of the provisions of this Act and
to hold him untQ a warrant of arrest
can be obtained Beyond these
powers oi restraint tne law gives
him no authority to interfere with
the liberty of any person It is not
pretended that the appellants were
detained by the Collector General

i under tne provisions of Section 10 of
tbe Chinese Iramisrration Act above
quoted nor is it pretended that they

S had been tried and found guilty of
uniswtully lancung or attempting to
land under the pRmsions of tbe said
Ace bat the decree appealed from
finds that they were rightfully
restrained on board said steamship
by H C HoadJette the master there-
of

¬

because of the rigfatf ol refusal of
the customs officers of said port to
permit said Alan 2un and Ah Yin to
land or be landed upon Hawaiian
shores1 upon the ground of their
being Chinese without permits The
brief of the does
not discuss the important question
of the legality of the detention fur-
ther

¬

than to say -- that it is incident
to the statutory prohibition against
the landing of Chinese and to refer
r- - tha of tf i IHm 1 H Wr- - O

West Coast Eep GQ3 and Ah Kee 1
s2materof TeetEad iy n3ier the American Act of

and tbeIaw will rieiing the immigration

ispeiKffied

GoTereEseas

GZZ

jurisdiction

ccmese tacorers upon examining
these cases I find that in both of
them tbe iesoe was not whether the
detention was lawful but whether
upon finding that the detention was
lawfel the Court had the authority
to order tbe deportation of the
prisoner

I acd however froe these and
other American ca s that the Amer
ican Cofirts recognize a detention by
the coifcesor of tbe port or by a ship
Blaster nader bis direction under the
Tarzoos stataies restricting iniiBjgra
tioo to be kwiaL These statutes
are tbe Aft restricting the imaiigra
sioa of Cbiaese laborers of Hay 6
1SS2 the Act to regulate isirsigra
noa of AagiKi 3 1L whereby pro
vidoa W3 sade to prevent tfaeiand
insr of foreign conricis lunatics
idiots zad peaper sod the Act oi
Yebntzrj 8 188 whereby provi
skm was Ezse to prevent the lanA
lag oi immigrants coder s cootrzet
to isor is tbe Called Stzles Sec-tk-- 9

of the said Ant of Hay 6tb is
as follows Thst before anv
Caisee passsgers ere landed from
say sacs vesseL the eolctor or his
depeiy shl proceed io fTsmfn
snb pesosgers oonsparicg tbe eer
tintzte with the lkt of Chinese
paesger5 sad sidt the passengers
aEOpssseager still be allowed to
fgrsd in the Hotted States from tuch
jesel in liotstkm of law the riolz
tioa of ks- - heksg the want of a

Iyctzz cgrtifie fkctwa 2 of the

of eommissionors of immigration for
the different States whoso duty it
shall bo to cxiuniuo into tho condi-
tion

¬

of passengers arriving nt tho
ports within such Stato in any ship
or vessel and if on such examination
there shall bo fonud amung snch
passongors any convict lunatic idiot
or any person unnblo to tako euro of
himself or herself withont becoming
a public charge they shall report
tho samo in writing to tho collector
of such port and such persons shall
not bo permitted to land I have
not been able to refer to the said Act
of the 26th February ISSo but it is
clear from tho case of Cummins in
32 Federal Eep 76 which says

there was before tho collector when
he made his decision legal ami com
petent evidence of facts on which to
exerciso a judgment as to the status
of the relator Under these circum-
stances

¬

tho matter being within tho
jurisdiction of the collector under
the Act further consideration of the
case might be dispensed with under
the authority of Iu re Dav 27 Fed
Eep 67S that tho collector is by
the Act specially authorized to
examine into and decide the question
of the right of a passenger to land
It will be seen therefore that each
of these threa American statutes
enacted for the purpose of restrict-
ing

¬

immijrration provide an author-
ity

¬

a tribunal to examine into tho
case of passengers coming into port
from a foreign country before they
are allowed to come asnore to acer
tain and decide whether they aro
entitled to land and if such conclu-
sion

¬

is against the right of a passen-
ger

¬

to land the law authorizes tho
collector to detain him on board
Under these provisions of law it is a
matter of course that tho American
courts in habtat corpus cases should
find that snch detention is legal
simply because it is upon a finding
ot lact py duly authorized tribunals
and made by collectors authorized
by 18W to act upon such findings of
fact

The Hawaiian Act to regulate Chi-
nese

¬

immigration of 1SS7 on the
other hand contains no provisions
whatever for the detention of Chi-
nese

¬

passengers on board a vessel
arriving from foreign ports until
their right to enter tne conntrv shall
be ascertained it does not confer
upon any persons or officers what-
ever the authority to decide tho
question of the right of Chinese to
land except under Section 11 in
which jurisdiction is conferred upon
police and district justices to de-

termine
¬

certain offenses under the
Act including that of landing or
attempting to land withont the prop-
er

¬

permit The Collector General is
given no authority to adjudicate tho
question of the right of Chinese pas-
sengers

¬

to enter the country or to
detain them on board their vessel
for want of such right His absence
of authority in the premises is era--

fhasized by the fact that the Legis
it necessary by the

express provisions of Section 10 to
confer on him the authority to de-
tain any person detected in or rea-
sonably

¬

suspected of a violation of
any of the provisions of this Act and
to hold him until a warrant of arrest
can be obtained If the collector
had the general authority to detain
indefinitely a passenger it would not
have been necessary to give him by
statutory enacimeit the lesser au-
thority

¬

to detain him an hour or two
until a warrant of arrest could be
procured The two legal maxims
Ezprutio uniiu eti ezdutio aUeriu and
Ezprmuwi facit eutart taciturn apply to
the discussion at this point and dis-
pose

¬

of the argument for an implied
general authority in the Collector
General to detain passengers under
the Act

Because the statute has prohibited
certain persons from entering the
country is any one thereby author-
ized

¬

to take it upon himself to carry
out the statute as a volunteer and
under the mere act of prohibition to
deprive individuals of their personal
freedom And if one acting under
such a naked prohibition arrests an
individual can snch an arrest be
said to be under legal process I
am compelled to answer both of
these questions in the neeative and
so far to dissent from the opinion of
the majority of the Court An illus-
tration

¬

may make this point more
clear Polygamy is prohibited by
statute and a penalty provided for
it Xo one would however be there
by authorized to arrest a person of
his own motion and deprive bim of
his liberty to prevent him from
transgressins the statute The Le
gislature has relied upon the penalty
as a prevention of polygamy and no
one may use deprivation of liberty
as a prevention simply because such
a coarse is not authorized by the
statnte Tfce legislature in the Act
to restrict Chinese immigration
reuea upon tne penalty as a preven-
tion

¬

it is not for the Court to say
that the penalty is insufficient and
therefore measures not provided in
the statute even to the extent of de¬

privation of liberty may be used to
gire it effect I think that this
would be open to the charge of jodi
cial legislation

Frcni my examination of onr law
and of cases in other countries I an
comcelled to find that the detention
oi these prisoners eras illegal and
without process of law Chancellor
Kent says The better and larwr
oesiauon ot out promt of law is that
it means law in its regular course of
administration through courts oi
justice 2 Com 13 Lord Coie
says that these latter worda per U
go ume by the law of the land
raean by due process of law that is
without doe presentment ot indict-
ment

¬

zdA hetng brought to answer
thereto by due jnxxxsa of the com
raon law 3 fiiorr Com fi o

sszd Actol JLugtSprorides fort Jzst 50 51 The foil mgrdSeance
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2ism
said by Euffln 0 J to bo thai sS
tutes which would deprivo n citizen
of tho rights of porsou and property
without n rpgulnr trial according k
tho course Htul nsniro of tlin common
law would not bo tho law of tio
land i Dov N C 15 2 Bow
6T2 Such legislative nets ns pro ¬

fess in themselves directly to punish

Eersons or to deprive tho citizen
withont trial before tt

judicial tribiuiftls and n decision uj
ou tho matter of right ns determined
by tho laws under which it vested
according to tho course modo ani
usnge of tho common law ns dorivet
from our forofnthors aro not effoctu
ally laws of tho land for these put
ioss U Dev N C 15 Coko va
HurrisonJ i

Tho prisoners wero detained bj
persons who had no authority to do
so they woro not charged with as
oflenso and hold to trial therefor not
woro they imprisoned as punishment

J under conviction of an offense aftot
trial by a court having jurisdiction
thereof thoy won theroforo entitled
to their discharge Ono who de-
tains anothor by written authority
can return only that authority and
if it bo insufficient wo bolievo the
general practico and law now to be
that tho prisoner is as to that special
commitment entitled to his dis-
charge

¬

Church on Habtos Gar
pus 162J If it should appear
mnnuest on an examination of those
proceedings by tho Court that the
Court of Chancery tho committing
Court has exceeded its authority
and that Mr Yates is illegally impris-
oned

¬

I would ask whence is the
necessity of any further investiga-
tion into what has been called the
merits of tho present case Yates
vs People 6 Johns 2G9L A return
that a prisoner is detained in CU3
tody being charged upon oath with
being a deserter from tho Boyal
Leinster Regiment held insufficient
it ought to have appeared that he
was committed by some person hav-
ing

¬

authority to commit King vs
Earl Monntmorris Reid et al 1
Eidg 460 Church on Uabeat Cor-
pus

¬

200 For if tho commitment
be against law as being made by
ono who had no jurisdiction of the
causo tho Court aro
toMischarge him Ibid 208 328
347 An arrest made by an officer
beyond the limits of his authority is
void Ibid348Lawsnn vs Ri7n

FT Pei l 41S peya Shff
oo2 Halo P C 5S4 Skin 676 pi 2
12 Co 130 Wilmota Opinions 106
Hurd ou Jlnbeut Corpus 331 Even
the majority of tho Court concede
that the return mnde by the respond
ent is in itself not aiiHicient to jus-
tify

¬

tho dotontion of the prisoners
whence then to quote again fromlates vs People was tho necessity
of any furtbor investiratiofl into thn
merits

I find however under English and
American authorities that tho Court
m Ttbtas corpus proceedings where
the detention is found to bo illegal
will sometimes whore it is probable
from the evidence that an offense
has been committed recommit the
prisoner to the proper conrt for trial
I Church 307 372 373 Rox vs Harks
3 East lo People ex rel Walters vs
Connor lo Abb Pr N S 430 Ex
Parte Eicord 11 Nov 2S7 I am in-
clined

¬

to think that in tho preaont
case the Court had the power to com
mit tne prisoners to tlio Police Court
for trial for unlawfully attempting
to land under Section 11 of the Sta-
tute

¬

it is clear to me that such a
course was the only alternative from
granting a discharge

The counsel for tho prisoners
made the further point that as the
permits held by them were vised by
the Hawaiian Consuls at Hongkong
and San Francisco tho Hawaiian
ijovernment was thereby bound io
recognize such permits as sufficient
to admit the prisoners The pass-
ports

¬

or permits were issued under
the Foreign Office Regulations of
March 25 18S1 These regulations
authorized the Foreign Office to
issue passports to any Chinese resi-
dent

¬

in this Kiagdom who may de-
sire

¬

to visit any foreign country and
return therefrom No provision
was made in the recrulations tnr thn
vise of these passports by Hawaiian
Consuls or anyone The regula-
tions

¬

of September 1 1885 first in-
troduced

¬

the requirement that Chi-
nese

¬

passports should be vised and
such requirement applied only to
the passports issued under such new
regulations From these circum
stances it is clear that the Consuls
in viseing these passports acted
withont authority from tho Hawai-
ian

¬

Government and that their
action was wholly immaterial as
affecting the validity of tho pass-
ports

¬

I am therefore of tho opin-
ion

¬
that if this Court had the right

to entertain this question which 1
doubt they could only hold that the
Hawaiian Government was not in
anywise bonnd or affeeted by the
action oi its Consols in the premises

Honolulu October 22 1888
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John 3 Vhtlp StarU Again in
lihioMUie

John J PheJM and ak yoang wife
tailed from New York on Koveniperjd
onbfa Befcooner yacht Emnbilde on
tear around the world Captain fihefpa
expects to ran to BermwSa lor a short
visit and tlitn rt ail for Barbados nf
the diflVreni Windward fclandu Thecomplement of the UranhiMe ia the eefblngmsBtCT Thomas Whilttcol tbemife
John Eart b jatewain K 8 JUathfesool
too tUrrzrtu j one cook and too warned
The Bmauibfe j moch admired bryachtsmen for hut tine Una and herspeed and eUunchtms QnavreVmk

e Ciptam 11mWvoya who n ose
ttteeotmol mflhorurfra Willi w it

I fbelpaof 2few Jersey was artjoajpaswd
v i w m wKj5 ViSMajg
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